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ah anf#a zi 3rfta an arias rra mar & a as gr snsgr a uf qenfenf fa
sag sTgr 3rear?t al ar@ zr gr@eru 3ma Id a aar &

.Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

a rr gear@terr smear

Revision application to Government of India:

() h8ha sql« yens 3rfezr, 1994 c!51" tTRT ara fl aal; mgai a aR i q@tar Irr c!?r
~-'cf"RT cB" ~~ Y-<'1cb cB" 3RJlm ~!ffOT ~ 3:r'cfr;=r ~' 'Bffif fixcblx, fclITf 4i?!le>1li, ~
fcM"pr, a)ft ifr, #ta laa, i#a mf, fec# : 110001. cf)l' c!51" ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Seption-35 ibid: ·

ti) qf? ma t gtf a ii sra ft z,fara fan# rasrur zn or srr a zu
fa8t fasrr @a aw rusrnz m urd s f #, zu fat qusrIr zar rust i ark as f@ft
arar a fa#t oaern 'sta t ufhu a hr g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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sna a as fa4t lz zuqr Hllffaa l=fTcYI" tr< n a faff» sq3ht zrca aa .
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3i:'4 I Ci'i cBl" '3i:'4 I Ci'i ~ cB" :fIBR a fer sit sq@ #fee mr # n{st ha 3rest
\iTI" ~ ~ ~ R"lR cB" gala 3nga, 3rft err Raat zur ara fcrro
arf@,fa (i.2) 1998 er 109 arr fga fag +; st

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. t-=1-t--'ri--::1-,= ·

a4hr qr€a zca (3r#ta) Para8, 2001 cB" ~ 9 cB" 3-RllTTf Fc!Pifcfcc ~~~-~ if
at ufji , )fa sr#gr a wR srar hf fetas a fl ml a #flarearrya sr4t
smr#gr #ttatii er sfra 3mat hu urr aReg [r rr rar <.ar gr gff
cfi 3-RllTTf ~ 35-~ if frrtltfw 1:!Jl" cfi :fTc1R a rd # rr €tr-6 arar at ,Ra ft eft
a1Reg I

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

{2) Rf@Ga an4a rer a&i ica=a a ya era q? z a sh u1 2oo/-pl
:fTc1R #t ul; 3jk urei icaian gs car k unr st t 1000/- cBl" t#m"~ cBl" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. · ·

8ha zrca, tu Gura zrca vi at a sr41tu nrznf@aw 4R r4la
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) €tu Grzgea 3rfnfu, 1944 6t err 3s-4/35-z cfi 3-RllTTf :-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cfdf8.ifuia 4Rvt§G 2 (1) en if ~~ cfim #l 3r4la, ar4ta mudRa zea,
#tu ala zyea v @ata 3fl#tu nuf@au (Rre) t ufa ab#tr 4)feat, in«rla
r2al, s4gq1cf] 14a , 3Ira ,fry/R, 3lg4Islaaeooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2
nd

Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahm : 8~04. in case of appeals
other than as mentioned in para-2(i) (a) above. •, : "" :-,~
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of.·, Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·

(3) zJf gr 3neg i a{ per on2ii nr anrag st ? it rat per sitar a fr #la mr Tar
srjaa an a f4a urm nfg gr as # sirs; «ft fcri" -~ ~ cppf "fl" m frg
qnfenf 3rg]Rt; +nrznrasur ant ya 3fl a #hr var at ya arr4a f@sz mar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

""-lllll<illl ~~ 1970 "ll"~ cBl" ~-1 a sifa fefRa fag 3Ir U#
~m ~~ "l!"~~ PJofo1~ cB" ~ "tf·"fl" W[fcp cITT ~~ ~.6.50 tWr
q1Ir1ti zyca fess au sir ale; I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a. court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

ga 3jh i«fer Tai at firsta ar fr#i #t 3m m ezaa 3raff e1 fcri"m \JlTill i ~
ft zyca, ta Gara zca vi @ta1as 3r4l#tr =ururf@raw (ariffaf@) fr, 1982 i:f Rf6C'r
1
Attention is invited to the rules covering these and other related matter contended in the

· Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o v#tr zrc, #tu ala zca vi @#ala ar41#ta nuf@raw(frec),#~~me #i afaqjr(Demand) Vi s(Penalty) cnT 10% 119 'Glm~
a4arf ? 1riff%, srf@roam qa \lJm 10~~ t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

4dusnrca 3# tars b sitfa, sf@re@ "as#car atmrf"(Duty Demanded)
a. (Section)~ ±D5a fefRauRt;
zu farme#a 3fezatft;
a haz3fezfita fu 6ha au ft.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted thatthe pre-deposit is a
mandatory co)ldition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; .
(iii) amount payable under Rule 6 of the Cenvat Credit Ru!es. ·

sr err?r buf sf@ea urasur#a "Gi"ITT ~~ '3fircrr ~if-p qr aae aaR@a zl atju @sg rg zyesh 1o%
grarusit a@ihaer aus Rlci1 fact m~~it, 1 o4rarustRtI

In view of above, an appeal against this order shall lie before the Tribunal on a ment of
10%· of the duty demanded where duty or duty and penalty are in dispute, 0 .. · re
penalty alone is in dispute." -,s
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F.No. GAPPL/COM/STP/3156/2023-Appeal

The present appeal has been filed by MIs. Techno Powers (India), 101, Sarita

Complex, Bh. Hotel Classic Gold, Navrangpura, Ahmedabad - 380009 (hereinafter referred

to as "the appellant") against Order-in-Original No. 152/AC/MIS Techno Power (India)/Div- ·

VI/A'bad-South/JDM/2022-23 dated 29.12.2022 (hereinafter referred to as "the impugned

order") passed by the Assistant Commissioner, Central GST, Division II, Ahmedabad South

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AIPPJ3099KSD001. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 2,46,219/- between the gross value of service

provided in the said data and the gross value of service shown in Service Tax return filed by

the appellant for the FY 2015-16. Accordingly, it appeared that the appellant had earned the

said substantial income by way of providing taxable services but not paid the applicable

service tax thereon. The appellant were called upon to submit clarification for difference

along with supporting documents, for the said period. However, the appellant had not ·

responded to the letters issued by the department.

O

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/WS06/O&A/SCN-

552/2020-21 dated 28.12.2020 demanding Service Tax amounting to Rs. 36,933/- for the

period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties under Section 77(1)c), Section 772) and Section 78 of the Finance

Act, 1994. O

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 36,933/- was

confirmed under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further (@)

Penalty of Rs. 36,933/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1 )(c) of the

Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(2) of the Finance Act, 1994.
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, along with an application for condonation of

delay, inter alia, on the following grounds:

o The appellant is engaged in providing works contract· services along with the goods.

The appellant has provided works contract service which is eligible for benefit of 50%

tax which is payable by recipient under Reverse Charge as per Notification No.

30/2012-ST.

o Further in the present case, the appellant made only one mistake during filing of Form

ST-3 for the quarter of Apr-Jun and Jul-Sep of the FY 2015-16 by showing reduced

value (i.e., 50% remaining after value on which tax is to be paid recipient) in Gross

amount for Works Contract Service head. For this mistake value as per STR for FY

2015-16 went to Rs.12,19,635/- while in fact the Value of Service of Works Contract

is Rs.14,65,854/-. However, there is no short payment of service tax because this is

only presentation mistake which makes no difference for the purpose of Value and

Service Tax.

Hence, it is not the case of short payment of Service Tax arid this is also not the case

where appellant suppressed anything from the department. The appellant's turnover of

taxable service for the said period was Rs. 14,65,854/- which can be reconciled with

audit report. They have submitted reconciliation of the figures, which is as under:

Sr. Particulars Apr to Jun Jul to Sep Oct to Dec Jan to Mar Total
No.

1 Receipt on 2800 0 0 0 2800
Maintenance &
Repairs Services

2 Works Contract 75350 417080 402746 567874 1463050
Services (having 50%
RCM)

" Less: 50% RCM in 37675 208540 201373 2839373

Works Contract
4 Saies shown in STR 40475 208540 402746 567874 1219635
5 Figures not shown in 37675 208540 246215

STR is recipient's
portion of taxable
value on which tax as
per RCM is to be ¢-

paid by them
6 Sales as per Books 78150 417080 402746 567874 1465850
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They have also submitted Copy of ITR, 26AS, Audit Report and Form ST-3 for FY

2015-16.

o Without prejudice to the other submissions it is to submit that on value which VAT is

paid the Service Tax cannot be demanded. The appellant is also enclosing their VAT

return to substantiate that The value in Service Tax Return is on higher 'side as

compared to the books of accounts.

o In the present case, from the evidence adduced by the appellant, it can be easily

inferred that they were bona fide in their conduct. Thus, the non-disclosure of value, at

the most be termed as 'omission' and not willful suppression, as alleged in the SCN.

Without prejudice to the above-written submissions, without admitting but assuming,

the appellant submits that they have not suppressed the facts with the intention to

evade the Service Tax.

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 29.12.2022 and received by the appellant on 06.01.2023. However, the present

appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 14.03.2023, i.e. after a

delay of 8 days from the last date of filing of appeal. The appellant have along with appeal

memorandum also filed an Application seeking condonation of delay stating that the matter

being 7 years old, it required more time in order to collect all relevant documents. The

appellant is an individual and not having regular staff to maintain accounts and records.

Hence, there is delay in filing of appeal.

4.1 Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within: a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from presenting the appeal within the

period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 7 days and take up the appeal for decision on merits.

4.2 Personal hearing in the case was held on 21.08.2023. Shri Gunjan Shah, Chartered

Accountant, appeared on behalf of the appellant· for personal hearing and reiterated

submissions made in appeal memorandum. He submitted that in respect of work contract

O
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service provided by the appellant, the appellant was liable to pay only 50 per cent of the tax

on the service portion and the remaining 50 per cent was payable by the recipient on reverse

charge basis. He submitted that in the second return they have shown the liability as 50 per

cent however, in the first return inadvertently, they missed to show the same. However, they

correctly discharge the liability and therefore, he requested to set aside the impugned order,

which has been passed ex-parte without any verification.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

O ts the period FY 2015-16.

6. Itis observed that the main contention of the appellant is that during filing of Form

ST-3 for the quarter of Apr-Jun and Jul-Sep of the FY 2015-16 they have shown reduced

value (i.e., 50% remaining after value on which tax is to be paid recipient) in Gross amount

for Works Contract Service head and due to this mistake there is difference arise in the

income figures shown in Income Tax and Gross taxable value as shown in Service Tax Return

for FY 2015-16. However, there is no short payment of service tax.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

0
7. I find thatin the SCN in question, the demand has been raised for the period FY 2015

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services ·under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.
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3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

7 .1 In the present case, I find that letters were issued to the appellant seeking details and .

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax, specifically in the present case, where the

appellant is already registered with the service tax department and filed their ST-3 Returns

regularly.

8. On verification of the ST-3 Return for the period from April to September-2015, I find

that in the Service head 'Works Contract Service', the appellant has shown Notification No.

30/2012-ST and also shown service tax payable as '50%' in the Sr. No. AI0.5. However, by

mistake, they have shown 50% of Gross Value in 'Gross Amount' (Sr. No. B1.1) as'well as

'Net Taxable Value' (Sr. No. B 1.14). Thus, the appellant shown reduce value i.e. Rs.

2,46,215/- instead of Rs. 4,92,430/- for the first half of FY 2015-16, which resulted in

difference in the income figures shown in Income Tax and Gross taxable value as shown in

Service Tax Return for FY 2015-16 on the basis of which the show cause notice issued and

impugned order passed. Thus, I find that the contention of the appellant is correct that there is

no short payment of service tax in the present case.

9. · In view of the above discussion, I run of the considered view that the appellant not

liable to pay Service Tax as demanded and confirmed in the impugned order. Since the

demand of Service Tax is not sustainable on merits, there does not arise any question of

charging interest or imposing penalties in the case.

10. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax for the FY 2015-16, is not legal and proper and deserve to

be set aside. Accordingly, I set aside the impugned order a . appeal filed by the·
·'appellant. ·

8
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The appeal filed by the appellant stands disposed of in above terms.

t%,as>
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

.8
(R. C. Maniyar)
Superinte.ndent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,
Mis. Techno Powers (India),
101, Sarita Complex,
Bh. Hotel Classic Gold,
Navrangpura, Ahmedabad- 380009

The Assistant Commissioner,
CGST, Division-II,
Ahmedabad South

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division II, Ahmedabad South
4) The Assistant Commissioner, CGST, Division VI, Ahmedabad South
5) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
,,..6r'Guard File
7) PA file
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